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‘ 
OPINION BELOW 
The decision herein appealed from was rendered b 
Judge M. Joseph Blumenfeld of the United State District 


Court for the District of Connecticut. The opinion 1s re- 
ported at 385 F. Supp. 672, and is reproduced in the Joint 


Appendix at pages 31 through 45. 


1. Whether the complaint challenging Connecticut's 
AFDC redetermination policy as violative of the Equal Protec- 
tion Clause of the Fourteenth Amendment presents a substantial 
constitutional claim to support federril cour jurisdiction 
under 28 U.S.C. §1343(3). 

2. Whether the Supremacy Clause claims founded on 42 
U.S.C. §1983 and seeking to declare the Connecticut policy 


violative of the Social Security Act present substantial 


constitutional claims sufficient to 


tion under 28 U.S.C. §l 343 (3). 


to 28 U.S.C. §1343(4) over the statutory claims founded upon 


42 U.S.C. §1983 and see! 


cing to declare Connecticut's re~ 


determination policy invalid under the Social Security Act, 


even absent a substantial constitution il question. 


Tove ites bbe VV OVe eae bwes Gwe 4are Ve See YeeeSeNeen eee 
- 2? - 
STATEMENT OF THE CASE 
the Case 
June 17,1974, plaintiffs-appellants, reciplé nts of 
public assistance from the State of Connecticut u ider the 
Kid to Families with Dependent Children (hereinafter "AFDC") 
program filed a « laint for Declaratory and Injunctive 
Relief (A.2 ) in the United States District Court yr the 
District of Connecticut against defendants-appellees, 
Nicholas Norton, Commissioner of Welfare of the state of 
Connecticut (hereinafter "Commissioner") and Henr Boyle, | 
Deput Commissioner of Welfare of the Stat of Connecticut 
(hereinafter "Deputy missioner"). Plaintiff on behalf 
of themselves and all person similarly situated challenged 
Connecticut Welfare Department policy provisions, Manual, 
Vol. I, Ind No. 2200, paragraphs four and five at p.2 
(eff. June 1, 1974) (Attached to Complaint as Exhibit A) 
(A.20) which require that all recipients must travel to a 
designated welfare district office ever six months for a 
face-to-face redetermination of AFDC ell jibility. 
Specifically, pl 1intiff ind the class the represent 
‘laimed that the State’ ol for redetermination of their 
eligibility has and will ibject their familié to harsh 
rt ia : > 
On or about February 1, 1975, Edward W. Maher succeeded 
Nicholas Norton as Commissioner of the Connect icut State 
Welfare Department and at the same time Caroline Perry 
succeeded Henry Boyle as Deputy Comm ioner. Pursuant 
to Rule 43(c) (1), F.R-App. P., tne proceedings should 
now be in the names of the stituted partlié¢ 


—— ‘ 1 4 ~is 4 nA \ 


and threatening circumstances that endanger t he well be ung 


of themselves and their children. (A.3). Under the state 

policy scheme in existence at the time of the filing of the 
2 

complaint, plaintiffs were required to appear for a per~ 

sonal, face-to-face, interview at a local welfare district 

office for the redetermination of thei’> eligibility for 


AFDC benefits. (%.29). Plaintiffs were provided no money 

for transportation for these interviews, nor 1id their flat- 
grant reflect a component for this expense (A.2, 20) 
Neither day-care nor child-care facilities nor mor 
expenses were made availabie to them for the care olf 


children while they were required to travel to the local 


welfare office for their redetermination interviews. (A. 2) 
Moreover, many individual members of the plaintiffs' clas 


have no private transportation available to them, ind they 


reside in areas of Connecticut in which means of public 


transportation are not readily available to them (Av2} 
There exist only a limited number of district offices in the 


* state at which such interviews are conducted ‘A.32) 


2 
Appellees on May 28, 1974 idopted emergency regulations 
on redetermination. These emergency regulations were filed 
with the Secretary of State's Office in accordance with The 
Connecticut Administrative Procedur? Act, Conn. Gen. Stat. 

§4-168(b) (Supp. 1974). Such emergency regulations aré 
effective for not more than 180 days unless an extension 0! 

60 days is requested. More than 180 days have 

the adoption of these reguiations, and no extension has been 
requested. On October 22, 1974, appellees, in rccordance with 
Conn. Gen. Stat. §4-168(a) published a notice of their in- 
tention to adopt formal regulations regarding AFDC redetermina- 
tions. These proposed regulations have not been approved | 
the Attorney General nor the state regulations review 
committee of the State legislature. The Department of We fare 
is currently operating without formal regulations for AFDC 
redeterminations. 


raneritnutional ciaim ENe GIStrscr. Cvure 4-0—errr Oe 


— A — 
" 

—s . : , 

\ll named plaintiffs in thi action were requireu 
the a‘ rend nt > t , Ct r ive l ‘ xtenslve 1i t ince > < che LI 

3 
reaete llnations. If plaintiffs did not ‘ppear at tne 
nated local district office a recuired by the defendant 
+ .4 ° I Y 4+ ta ec1mrr y l« + y nar 7 mn 
Enel l > were 5UM Li e! ina 2 UNA L 

requested in evidentiary hearing within ten da‘ = 3 late 
sf the mailing of the W-848 form (Exhibit C attached ¢t 
Complaint A.22). Since « dentiar hearing ire nl 


are held, the recipient face tne ame problen i th é 
that prevented them from reaching the district ffice for 
their redetermination interviews. Because the recipient 
4 
ire imilarl inable to travel t the evidentiar heari , 
Anarev = 16 mile round cr t 
Barstil - 43 mile ; tri] 
Britto - 25 mils reund trif 
Feltault - 52 mile round truly 
Davi - 2¢ L Le cound tri} 
rvin . 26 miles round trlfj 
* + rr ¥ ‘ +» 
righ - 40 mils round ri} ‘ 
4 
At the same time that tneé efendant idopted emerdas 
redetermination regulations, see, note 2, upra, the def 
i\dopted emergency regulations providing for informal hearis 
called “evidentiary hearings" which are to be held pri t 
iny proposed suspens1o reduction, or di ntinuance f 
issistance. These regulations were filed with the secreta! 
of State's Office pursuant to Conn. Gen. Star. §4-l168(b), 
and thereby became effective for 180 days. Subsequen 
these regulations were extended for an additional ¢ la 
On October 22, 1974, *he Commissioner published notic¢ 
his intention to adovt formal evidentiary hearing requiations, 
36 Conn. L-J. 19, but has taken no further ste} is required 
by the Connecticut Administrative Procedure Act. ’ i 
result no formal regulations have been adopted, the emer 
requlations have expired, and the defendant ire current 
applying their former evidentiary hearing poli , 


they are notified that their assistance has been terminated. 
Inder existing departmental policy (Exhibit C to the Complaint) 
(A.22), a request for a fair hearing pursuant to Conn. Gen. 
Stat. Section 17-2a does not operate to stay the discontinuance 


of 


assistance. 

Plaintiffs, individually and on behalf of all other 
persons similarly situated, raised four distinct causes of 
action in their Complaint. In the FIRST COUNT they al leged 
that their constitutional rights guaranteed to then by the 
Supremacy Clause of the United States Constitution had been 
violated as a result of a conflict between provisions 
the Social Security Act and state regulations and policy 


concerning the redetermination procedure. Relief was sought 


Q 
under 42 U.S.C. §1983. Specifically, they claimed that the 
defendants' policy violates: (1) §402(a) (10) of the Social 
F Security Act, as amended, 42 U.S.C. §602(a) (10), which 
provides that aid to needy families be furnished wit! 
reasonable promptness; (2) §406(b) (1) and (2) of the Soci al 
Security Act, as amended, 42 U.S.C. §606(k.\ (1) and (2), which 
requires that aid to families with dependent children means 
money payments to meet the needs of the AFDC family unit, and 
that the defendants by refusing to provide monetary Ir¢ -imburse- 
ments incurred by plaintiffs for travel and child-care ex- 
penses necessitated by mandatory redetermination interviews 
placed a restriction upon the use ol the assistance grant 
t and thereby imposed an additional condition of continued 


eligibility; and (3) §402(a) (10) of the Social Security Act, 


as amended, 42 U.S.C. §602(a) (10), which imposes federal 


obligations to yrovide aii to "all eliaible persons.’ (A.12-13 
I | ’ 


. FE to at=va! a) 7 eno pe treated as UVeNLIeS 


? paras. 14-22). 
The SECOND COUNT is likewise founded upon the Supremacy 
Clause of the United States Constitution and 42 U.S.C. §1983. 
The plaintiffs in the second count asserted that the defendants' 
redetermination policy conflicts with §402(a) (1) of the 
Social Security Act, 42 U.S.C. §602(a) (1), and the federal 
regulations promulgated pursuant thereto which require that 
a "State Plan for aid and services to needy families with 
children must (1) provide that it shall be in effect in all 
political subdivisions of the State." Defendants' failure 
to provide transportation, child-care services, monetary 
reimbursement for these expenses, or adequate access to 
redetermination centers throughout the state while requiring 
face-to-face redetermination interviews creates a state 
plan not in effect in all political subdivisions of the 
State and results in inequitable treatment (A.14-15, paras. 
23730). 
In the THIRD COUNT the plaintiffs alleged that the 
; defendants' redetermination policy is without rational cause 
or justification and deprives them of rights guaranteed 
by the Equal Protection Clause of the Fourteenth Amendment in 
that plaintiffs and all members of their class receive 
less than the full, state-determined level of AFDC assistance 
by reason of the defendants' arbitrary allocation of 
redetermination offices which requires that they expend 
> 
additional sums of money for travel and child-care expenses 


as a condition of continued eligibility. (A.15-16, paras. 


3L=35))). 


The FOURTH COUN 
tion policy as violati 
Process Clause of t 
created an irrebuttable 
receive the full amount 
assistance which 

for 

District Court convene a three judge court pursu 
99 U.S.C. §§2281 and 2284 - declare invalid 
enjoin the practice and written 
which fail to provide transportation, 
reimbursement for publ.~ or private transport 
or the establishment of idditional 
Welfare Department to ml! imiz 1e | ips and burden 
presently placed upon in seeking to comply wi 
redetermination »f the defendants Plaint 
sought class 


(A.17-19, paras. 


Hearing and 


On June 24, 197 aring was held on plaintiff 


motion for Without notice 


parties 


under Fed. 
676-677 


substant 


decision that none of plainti 
were substantial so as tO confer jurisdiction under 
§1343(3) resulted from consideration of only three 
their claims, arising out of Counts Three and Four of the 
their equal protection and 
sought relief in Counts One and Two 
5), for deprivation of their 
upon confiiccs between federal 
law. Without specifically discussing the validity 


of jurisdiction over tnese Supremacy Clause claims, Judge 


Blumenfeld stated simply "th each of plaintiffs' constitu- 


tional claims is insubstantié 5 F.Supp.,at 677 (A. 37). 


T? is aifficult ct sc ain whether the District Court, in 
accordance with previous decisions of this Court, determined 
that federal cisdicti does not lie under 28 U.S 

to consider c ms under the Supremacy § and thus did 


not consider 


On December 


ARGUMENT 

SUMMARY OF ARGUMENT 
The District Court erred li 
plaint for want of subje urisdiction Plainti 
must only allege a "not ins constitutional cli 
to confer jurisdiction on a federal court under 28 
S1343¢3}. The guidelines for determining whether consti 
claims are of sufficient substance to support jurisdiction 
well defined by the unbroken 


Court. Unless claims are so 


devoid of merit, "Baker v. Carr, 


or previous decisions of the Supreme Court have rendered 
them "“inescapably" frivolous, leaving no room for the in! 
that the questions sought 


of controversy, the 


purpose of 


Goosby 
on — 


not insubstantial for 
decision of the Supreme 
of the preci 

operates to create 
benefits under 

Children 

those two 

indeed frustr. 

Social Securi 


pendent ch 


a ee ; +1 
Connecticut in an 


comply wi 


arbitrary allocation < f redetermination es and 
required to expend additional sums of money for travel and 
child-care expenses aS a condition of continued el igibility 


is denied the state-determined level o 


commensurate Wl th th 


which 


Ww 


level 


+h bri 


is unable 


*stenance. Assistance 


assist 


ance 


distinction 


is afforded to all other children. t is this 

that appellants' argue is “not rationally based and free from 

invidious discrimination," Dandridge V- Williams, 397 U.S. 
487 (1970), and is violative ol the equal protection 


ATi, 
strictures. 


upon 


reliance 


decisions regarding territorial uniformity and iling fees 
equal protection iim i 


appellants' 


The 


are misplaced. 


premised not upon ¢t erritorial uniformity, but rather upon 
the argument that not all needy children are afforded th« 
full amount of the stat e-determined level of assistance. 

Similarly, their claim 1s not forelcosed by the Court 


Schwab ,410 U. S 


Jecisions in Ort 


United States v. Kras, 409 U.S. 434 (1973) In Ortwein, 
the Court rejected plaintiff's equal protection claim in 


upholding the requir ng fee 


review of an adverse welfare hearing 
that a hearing held in accordance \ 1th 
397 U.S 254 (1970), was 131 that. the F 
required. In Kras, the Court rejected 
claim that the bankruptcy [1 ling fee 


period of months. 


no alternatives 


Failure 


disposed 


eterminin 


Supremacy Clause claims 
tory claims. Appellants 'assert 


redetermination policy conflict 


under 28 U.S.C 313 3) sS 1 s they are no 
pre-emp ted 
discretion ir I as O slLigibi y determir lon and 
uniformity of administrat 
elected to 
welfare 


federal re 


309 
on procec 


Security Act id H.E.W. regula- 


uniformity of adminis 


el 1€aQS US tO LIMC L165 EePOCw¥ 
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' considered without reference to the Constitution, Townsend v. 
Swank, 404 U.S. 282 (1971); Vv. Remillard, 406 U.S. 
598 (1972), and therefore presents a Supremacy Clause claim. 

\lthough the Supreme Court has never explicitly. held 

rat federal jurisdiction exist under 28 U.S.C. §1343(3) 
over ar action whose sole constitut jonal claim is grounded 
in the Supremacy: aie iS, S28; 533 
n.5 (1974), appellant contend that the court below had 
urisdiction under §] 343 (3) several reasons, The Social 
Security Act p services to needy children. 
The Supremacy to such persons the right 
to receive the ben fits mandated by the Act. 42 W.6.C. $2985 
I to such children a cause of action when the ire 
G@eprived under color o! tate law of their constitutio! il 
right to ré such benefits. Since §1983 provides a : 
cause action to redress deprivations of both constitutionally 


hold that a violation of tne Social S¢ ty Act present ere] 
a tatutory claim, as iid the court below ana a did thi 
Court in McCall v. 416 F.2d 246 (2d Cir. 1] 969). 
ther, appellant have alleged , constitutional vii itio 
over which federal court have irisdiction under <o S285 
§1343(3). Blue v. aig, 1S F.2d 830 (4th Cir. 1974). Mor 
ver, §1343 (3) confer federal urisa@iction ove! 111 §1983 
action whether tl! iolation r1lleged are tatuto! I 
constitutional, Lyncn Vv. isehol 1 Finance Corp., 405 U.S. ; 
538 (1972), a! regardless of whether the rig} t 11] dl: 


Appellants' complaint alleging that under color ol 


state law certain 
regulations prom 
cause of action und 


deral jurisdiction 


to all el 


DISTRICT CUURT ERRE N HO NG T APPELLANTS’ 


PROTECTION CLAIM WAS INSUBSTANTIAL SO AS TO 


f= IT OF i . CONSIDE iE CLAIM. 


motion for a preliminary 
subject-matter jurisdiction u 
none of plaintii 
"substantial." 
presented here 
tional claims raisé 
question, whether any Oo! hose claims 
stance to support federal jurisdiction. 


« 


Appellants present wo basic Fourteenth Amendment 


claims in their comple hey c lenged; 


redetermination policy 


Equal rotection Clausé f the Fourteentn Amendme because 
the policy creates two cl é f needy children receiving 
benefit jer Connecticut’ Kid to Families with Dependent 
ldren (AFDC) program. ne class is composed of children 
who have been determinea initiall eligible for benefits 
but who receive le: than the full level of assistance 
sommensurate with tne state-determined level of assist é 
hecause the appellees’ arbitrar\ rllocation of redetermination 
ffices requires them to « idditional sums of money 
for travel and ld-care costs as a condition of continued 
eligibility. All other needq\ children are afforded full 


assistance. i 4 this distinction 1ich appellants submit 

is not "rationally based and free fron invidious discrimina- 
tion;” Dandridge v. Williams, 107 7.8; 471, 487 (i570), ana 
therefore, denies the equal protection of the laws; (2) tne 
AFI redetermination policy is violative of the Due Proces 
Cla of the Fourteenth Amendment because it deprives ; 
i 5 OF tatutory ent lement without their being 
i1fforded due process of . The policy creates an irrebutt- 
able presumption contrary to fact, i.e., that all recipient 
receive the full amount of the state~-da ermined level of 
assistance. no permitting recipients to rebut the pre- 
sumption, the appellees have denied them due process of law, 


Bell v. Burson, 402 U.S. 535 (1971); Heiner v. Donnan, 285 


due process claims to Dé insubstantial as a basis for 


jurisdiction 


a0 1-2-8 12 69) . : 
28 U.S.C. §1343(3). Appellan contend 


requires a reve 
Article III, 
Judicial Power 
Equity, arising 
United States, 
ercised 


court in 


commence y any person. . 
deprivation, under color 


tatute, ordinance, re 
9f any right, 
k 


any State law, st 
lation, custom or usuage, 
immunity secured 


wv theo 
4¥ ~i1¢ 


privilege or 


Constitution States 


of the United S 


1ction 


§198 
conduct of per: 


the claimant of 


secured by the and laws 


isdiction 


Specialty 


jurisdiction, inquiry 

upon the allegations assuming them 
in point disclosed 

sburg 


so as to give the » eourt ictior ] } urg 


Waterworks Co. v. Vicksburg, 
determining this jurisdictional ques look 
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to tl complaint t a ertain whether it set forth a clail 
inde? he Constituti ind Law f the United State sO a 
to atisf the requirerer © 36 U.S.C. SLISSUF} 0 
Jurisdictio! t defeated the pr ibilit that the 

pleading fail to stat cause f action on which the 
ippellar ould tual recover. 

For it is well ettled that the 

failure t¢ rte 1 proper cause of 

action call for a judgment on the 

merits and not for a dismissal for 

want of jurisdicition. Whether the 


es a cause of action 


t 
ich relief could be granted 


i 
2s of fact it must be decided 
and not before the court has 
assumed jurisdiction over the 
controversy. 


Bell v. Hood, 327 U.S. 678, 682 (1946). 


tt 3 now well established that a constitutional claim 
is insubstantial for the purposes f subject matter jurisdic- 
tion only if it is “essentially fictitious" or "wholly in- 
substantial," Bailey v. Patterson, 369 U.S. 31, 33 (1962), 


* stilling Co. v. Baltimore, 216 


obviously frivolous, 


U.S 285 288 (1910), or if “its unsoundness so obviously re- 


sults from the previous decisions of [The Supreme Court] as 
to foreclose the subject," Ex parte Pore vyi200 O66. 30; 32 


(1933). A constitutional claim of questionable merit, or one 
rendered doubtful by reason of previous decisions 1s not 1n- 
substantial for the finding of jurisdiction to consider it. 
Goosby v. Osser, 409 U.S $12, SiS (1973). Put another way, 
"(dJismissal of the complaint upon the ground of lack of 


jurisdiction of the subject matter would, therefore, be 


justified only if that claim were 'so attenuated and insubstan- 


- ROoa 

absolute l i 1a rt me age ° ° " Bak gc: 

. 186, 199 (1962) tat ! ited 

LY Goosby, supra, the irt art lated t 
standard to be applied by federal court in deter j 
whether constitutional claims are substantial. The lower court 
therein h d erroneously determined that the constitutl clain 
had been rendered insubstantial | i irlier dé n. 
Supreme Court considered J limitilyr yore is " ll with- 
out merit" and"obviously without erit* in ntext f 


determining the effect of prior jecisions upon the sub- 


stantiality of constitutional claims, and finding tnem t 

have particular significance, stated: 
_ . ,. Those words impart that claims 
ire constitutionally insubstantial only 
if prior decisions inescapably render 
the claims frivolous; previous decisions 
which merely render claims of doubt ful 
or questionable inerit do not render 
them insubstantial ... . 
Goosby, supra, at 518. 
——___—_—___ 4 $i ——— 

The doctrine of substantiality was again reviewed in 


Hagans v. Lavine, 415 U.S. 528 (1974), a case involving a 


challenge by AFDC recipients to a New York regulation whicl 
permitted the state to recoup prior unscheduled payments for 
the Equal Protec- 


rent from subsequent grants as violative of 
tion Clause of the Fourteenth Amendment and the Social 
Security Act and HEW regulations promulgated thereunder. Th 
district court, finding the equal protection claim to be 
"substantial" for jurisdictional purposes, declared the re- 
coupment regulation contrary to the Social Security Act 


and HEW regulations and enjoined its implementation or 


enforcement. On appeal this Court reversed, holding that 


~PLOVINIHYy 4 iS yee Www = Tem’ i“ ~— _ >. 


- 19 - 
muster under the appli 2» standard of review for 
protection UL PULSE Manes v. Golden, 


vil No. 


Opinion, at 21-2 


jurisdictional 
intermediate court of appea qnt he provided 
and other urban counties en though other areas 
state had a direct appeal to the Supreme Court of 
Again,factual differences between urban counties 
counties may have afforded a rat ional basis for 
distinction at that time. 
McGowan v. Maryland, 366 U.S. 420 (1961), decided by 


the Supreme Court on the merits, involved an exception from 
the Sunday closing laws which the Cou rt sustained because 


the -ounty involved represented tl location where sales on 


Sunday might most promote public convenience. In Salsburg v. 


Marvland r46 UiSs 545: (1954) which concerned the app 
d ’ , 


tion of a different evidentiary rule in gambling cases 

same county, an equal protection challenge was rejected 

on the merits since the evidence disclosed that the 

of gambling in the county 1 ques a presented particular 

difficulties. The Court further notec he while "the 
reasonablenes 

State," evidence 


Salspurg, supra, at 553 McGowan, supra, at 


territorial S rity was found viola 


Equal Protection 
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judicial system, in which Marland had statutorily provided 
that offenders aged 16 or 17 should be treated as juveniles 
in all parts of the state with the exception of Baltimore. 


Long v. Robinson, 316 F.Supp. 22 (D.Md. 1970), aff'd, 436 


P08 1916. (4th Cir. IB9TL). ‘Thus; in. the cases relied upon 


by the court below, "the laws were upheld not because 


3 
4 


territorial classification is immune from review, but because 


the particular territorial classification was supportable." 
ines, supra, Slip opinion, at 227235 

The appellants' equal protection claim is premised not 
upon territorial uniformity, but rather upon the allegation 
that not all needy children are afforded the full amount of 
the state-determined level of assistance. While a similar 
argument was rejected in a different context by the lower 


court in Dublino v. New York State Dept. 


of Social Services, 


348 F.Supp. 290 (W.D.N.Y. 1972), rev'd on other grovtnds, 


413 U.S 405 (1973)- the court emphasized that: 


The difficulties incident to the semi- 
monthly check pickup requirement, while 
probably a harsh burden for many HR 
recipients... <« » jo not on the facts 
now before the court arise to a denial 

of equal protection. There is no evidence 


that the state has singled out those with 

transportation hardships as targets of 

a special classification or special 

treatment. 

348 F.Supp., at 298. 
Appellants, therefore, submit that the holding in Dublino does 
not inescapably foreclose their claim for jurisdictional pur- 
poses. Rather, appellants should be afforded an adequate 
opportunity to refute the presumption that appellees’ re- 


determination policy is reasonable. 


to establish 


referees. 


ee. Ae ee eee eee ee ee ee 


Y , supra, and supra. 
Plaintiffs alleged in their complaint that by arbitrar- 
il 1llocating redetermi jon offices throughout the Staté 
¥f Connecticut and | refusing to the leans by which 
) to pa ravel and child-care expenses, the defendant have 
solated t fro ic BR co inued eligibilit for AFDC 
assistance without rational ification. In rting 
their equal protection claim appellants concede that the 
correct standard to be appl ied is the traditional one enun- 
ciated by the Court in San Antonio 1S. Rod- 
r » £62 U.S...) 2 (Lars. There that the 
xI lenged atutory scheme mu t be examined "to determine 
whether it rationally further some legitl articulated 


in Henr ie >» San Ls upp. 969, 972 (D Conn. 2373}. n 

le ing the defendant's motion to al S3 
Where, a here the challenged yn 
i ,dministrative, rather than s- 
lative, it seems especially appro- 
priate to requl some indication that 
in actual, as < inguished from a 
hypothetical, timate state purpos¢ 
is in fact being advanced. 

) 
At the hearing on the motion for a preliminary injunc~- 


tion below the appellees purported to justify their Yr jeter- 
mination policy under the guise of administrative convenience. 
Theresa Connell, Chief of Income Maintenance for the Connec- 
ti Welfare Department, testified at the hearing below that 
redetermination interviews ret lect a "team approach", (A. 49), 
the team being comprised o five workers. [Re Ly wee ript 
of Proceedings, at te. Els. 24220) « Or ro —| imination, 


however, 
town 
to conduct 
3 
neither re 
the threshold 


the 


1 


Norwalk claiming that 
recipients to travel 
the egual protection 
missed on the merits, 
Henry v. White, C 
oral opinion). 
impairment 
cipients to 
stant case to comply with the appellees 
policy causes a far more Sé ; and total 


of eligibility f£ benefit 


phasized in Kras, supra, 


If Kras is not 
his position vw 
tered in any 

ing a discharge 
respect to basic 


(Footnote omitted). 


upon the "reasonableness the infor )- 2 ru 
F.Supp., 677-678 n. 7 

ableness of this limitation, it is nowhere 

appellees' extant redetermination policy or in the now 
emergency regulations, and reliance upon it is therefore 


The District Court's equation of a loss of total benefits with 


mere services, 385 F.Supp., at 678 (A. 40), ignores the obvious 
impact of the redetermination requirement. 


At the threshold, the Equal Protection Clause imposes 


a requirement of some rationality in the nature of the class 


singled out." Rinaldi v. Yeager, 384 U.S. 305, 308-309 (1966). 
The challenged classification in the instant case does not 


satisfy this standard. 


Appe llants' 


children will not be deprived of the state- 
determined level of sustenance because they are less eligible 


than their peers receiving benefits under the AFDC program. 


Indeed, so far as the record discloses, each is indistinguish- 


able from his peers. The total deprivation of the means of 
minimum sustenance because of inability to afford travel and 
child-care expenses is an example, not of “rationality,” but 
instead an “arbitrary . . . choice" by which the State pro- 
vides "dissimilar treatment for [children] who are... . 
similarly situated. . eo Reed v. eed, 404 Us. Fi, 76377 
CPSP LS 

Elaborate argument is unnecessary to establish that the 

6 

rigid redetermination requirement and the deprivation it 


6 

With reference to child-care the District Court incorrectly 
found that appellant Andrews' older children could serve 

as baby-sitters for the younger children, 385 F.Supp., at 
676 (A.34), apparently ignoring Andrews' uncontroverted 
testimony that his eldest daughter "is slightly retarded," 
ikl, Transcript .of Proceedings, at 44, 1.25). 
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imposes bea no rational relation mandate 


"paramount f 


point of 


doubts 


t merits 


on 


procedural Glover 
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er 
NOS e 


curiam). In the 


Glover, 


constitutional question have been 


fenc restore 


requiring the de 


applicant because of failure to 


revised in accordance with 


was 


nN uage 


1973). On appeal, one 


und remanded the case to the district cou 


versed 


to dismiss for want of jurisdiction becaus S 


stitutional question had been raised. 


1974). The Court curiam order 


Supreme 


and remanded the case Court for further 


of 


light 


remand this Court reversed lt 


test for determining wh 
substantial constitutional cla 

been presented for 1343(3) juris 
dictional restated by 
the Supreme Court Lavine, 
supra. The Court ‘eexami 
the substantiality 
and particularly its 


The te 
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§ + 
oJ 
purposes was 


yo 
1s 


doctrine 
hasis 
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id 


in Hagar 


emp upon 


2a 


and 


rinancl:< 
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witn 


rt 


substantial 


nted 


gra 


considera 


ne 


instructions 


al 


Sek os 

: the concept of "constitutional 
insubs tantiality" as reviewed in 
Goosby v. Osser, 409 U.S. Sits Le 
(1973), leads us to the inescapable 
conclusion that the district court 
in the instant case did have jurisdic- 
tion over the due process claim 
asserted by plaintiffs and pendent 
jurisdiction to consider the 
statutory claims urged by them. 
Glover, supr Slip Opinion, at 3 
(footnote at: ted) . 

Appellants therefore assert that their equal protection 
claim is not "insubstantial." The court below seemingly 
disposed of the merits of the claim under the guise of 
determining the threshold question of jurisdiction. 
a4 THE DISTRICT COURT ERRED IN REFUSING TO ASSUME 

JURISDICTION UNDER 28 U.S.C. §1343(3) TO CONSIDER 

APPELLANTS ' CLAIM THAT APPELLEES' AI FDC REDETERMINATION 
POLICY CONFLICTED WITH THE SOCIAL SECURITY ACT IN 
VIOLATION OF TEH SUPREMACY CLAUSE. 
' . . . ’ 
pellants'assertion that Connecticut’ DC redetermina- 
tion policy conflicts with the So ial Security Act, 42 U.S.C. 
§401 et seq., raises a Constitut ional question under the 
remacy Clause, over hich a federal court has juri iction 
pursuant to 28 U.S.C. 1343(3). section 1343 provides in 
pertinent part: 
The district courts shall have original jurisdiction 
of any civil action authorized by law to be commence 
by any person... . 
(3) To redress the deprivation, inder color of an' 
State law, statute, ordinance, regulation, ustom 
or usage, of any right, privilege, or immunity 
secured by the Constitution of the United States or 
by any Act of Congress providing for equal rights 
of citizens or of all persons within the jurisdic- 
tion of the United States... . 
Without full discussion this Court has -ejected the assertio 
of jurisdiction under 28 CO S26. SV 34esr3 to consider conflict 


between federal and state ‘aw. See, 


F.2d 246 (2d Cir., 1969); Rosado Vv. Wyman, 414 F: 2d. 1760 €2¢a . 
Cie... L369), rev'd 397 U.S. 397 (1970); Aguayo v. Ri dson, 
473 F.2a 1090 (2a Cir. 1973). cert. denied, £10 Css. F2L (LSrsars 

The reasons given by this Court in these cases for its 
refusal to extend Section 1343(3) jurisdi:ction to conflicts 
of state and federal law may be summarized as follows: 

1. A suit claiming a conflict between state and federal 
law does not present a const itutional claim. 

2. The different wording of 42 U.S.C. §1983 and 28 U.S.C. 
§1343(3) shows the intent of Congress to give federal courts 
jurisdiction over suits slaiming a violation of the Constitu- 
tion or of a statute providing for egual rights. 

3. The Social Security Act, supra,primarily provides 
monetary benefits rather than individual rights, and is 


therefore not a statute providing for equal rights. 

4. Extension of §1343(3) jurisdiction to claims under 
the Social Security Act would nn the floodgates to frequent 
judicial review of State Welfare Department decisions. 

A. The Claim That a State Law or Regulation 
Conflicts with Federal Law in Violation of 


the Supremacy Clause States a Constitutional 
Issue. 


The Supreme Court has declined to 1uthoritatively decide 
whether suits challenging state welfare provisions only on 
the ground of conflict with federal statutes may be brought 
in federal courts. King v. Smith, 399 U.S. 309, 382, nidy 
(1968); Hagans v. Lavine, £45 oS, 5268; S33 1S (Lor 4i: 
Despite this reservation, the Supreme Court has consistently 


1 


accepted, and, thereby, encouraged, the assumption by district 
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covrts of irisdiction under 28 U.S.C. §1343(3) of casé 
b 
brought under the Socl,. irity Act. See, €.9., King v. 
Smith, 392 U.S. 309 (1968); Calif ornia Department of Humar 
Resources Vv. Java, 4027 O.6. 22h tS7iy3 Rosado v. Wyman n,U.S. 397 
(1970); Dandridge v. Williams, 397 U.S.47]1 1970); Damico v 
C 1lifornia, 389 U.S. 416 (1967); Carleson v. Remilla ard, 406 
U.S. 598 (1972); Carter v. Stanton, 405 U.S. 669 (1972); 
404 U.S. 282 (1971). In most of the above- 
cited cases, the Supreme Court assumed that jurisdiction 
existedunder §1343(3), o7 o st ed without analysis.Hagans, 
supra, at Oe ee 
In those few cases where the Supreme Court has spoken, Z 


however briefly, the Court has referred to the Supremacy 


Clause, Article 6, 


_ 
{J 


lause 2 of the Constitution, as support 
for the invocation of a constitution=l question. Thus, in 


Townsend v. Swank, 404 U.S. 282, 286 (1971), the Court held: 


King v. Smith establishes that, at least in the 
absence of congressional authorization for the 
exclusion clearly evidenced from the Social 
Security Act or its legislative history, a 
state eligibility standard that excludes 
persons eligible for assistance under federal 
AFDC standards violates the Social Secur ity ‘is 
Act and is therefore invalid under the 
Supremacy Clause. 


See also, Carleson v. Remillard, 406 U.S. 598 


601 (1972); Dublino v. New Yorx State Depart- 


ment of Social Services, 348 F.Supp. 290, 295 


(W.D.N.Y. 1972), rev 'd on other grounds 413 


U.S. 405 (1973); id, juris. aff'd, ae 412, neil: 
Stoddard v. Fist z, 330 F.Supp. 566, 571-2 
(D.Me. 1971) (three-judge Court); C.U.W.E. v. 
Nhite, 55 F.R.D. 481, 486 (D. Conn, 1972). 


In an earlier case in this jurisdiction, Bomar Vv. Keyes 


P.2a. L162 (2d Cir. PS47), Cert. denied, 332 USS 


25 (1947), reh. denied, 332 U.S. 845 (1947), which has never 


been reversed, 
over a statutory claim 
28 U.S.C. §411 (1940), 
An action claiming a 
regulation and the 
claim, a violation of the Supremacy 
jurisdictionally cognizable under 
The Supremacy Clause was not 


Shapiro, supra, Rosado v. Wyman, SUprs or Aguayo 


son, supra. 1ese cases, 
jurisdiction over essentially statutory claims. 
Both the first and second counts of plaintiffs’ 
the instant case state Supremacy Clause claims. Plaintiffs 


have not pleaded in these two counts statutory claims which 


could only be considered as pendent claims to a substantial 


constitutional claim. Rather, plaintiffs have pleaded 


substantial claims Ke. nus be considered 


and not as pendent claims. Therefore, the District Court 
erred in denoting the first two counts as “pendent statutory 


/ 
F.Supp, at 681 (A.45). 


Although it is not clear from the District Court 
opinion which of plaintiffs' claims are "pendent statutory 
claims," it appears that the District Court was referring to 
Counts One and Two. It also appears that the court below 
has refused to consider the substantiality of plainti ffs' 
Supremacy Clause claims because of prior decisions of this 
Court. If so, the court below erred because insubstantiality 
results only when claims have been foreclosed by decisions of 
the Supreme Court alone. Hagans v. Lavine 415 U.S. 526% 

543 (1974). ee ar et, 


a es 


Generally, federal courts are 


jurisdiction exists for the 


concluding 


consideration 


J ctneos AL SEnaamantbial ia 
hat §1343(3) 


of Supremacy Clause 


clalus. In Wilson v. Weaver, 499 F. 2d 55 (7th Cir., 1974), 
the Seventh Circuit found §1343 (3) jurisdiction and declared 
a state policy denying aid to unborn children to be in 

nflict with the Social Security Act and therefore invalid 
under the Supremacy Clause. The First Circuit Court of 


lal 


reached asimilar result 


a" 
me 
tho 
O 

bau 


1974). 


The Court of Appeals for the Fourth 


comment in 


jurisdiction without 
ing a state AFDC program conflicted with 


Act. Woolfolk v. 456 F.2d 652 


Brown, 


Court retreated somewhat 


in Carver v. Hooker, 50 


Circuit 


(4th 


in Doe v. Lukhard, 493 


sustained 


a §1983 action claim- 


the Social Security 


Cie... 902i. The 


F.2d 54 


(4th 


Cie... LSre},; reversing a clear finding 


Supremacy Clause 


In so doing th 


definitive resolution of 


King, supra, at Sie Hes As not 


in Hagans, 


supra, at 533 
nat Ea 
question. 


In Blue v. Craig, 505 F.2d 830 


court clearly found §1343(3) 


an infringement by a sté regulation 


merely by federal ‘law’. *” '$65:.2.20). ar 


at length the legislative history of 


U.S.C. 61343,. and ‘the treatment of §1343(3) 
the Second Circuit Court of Appeals, the 


505 F.2d, S35. He? 


Court's analysis, 


of 
claim, Doe v. Lukhard, 363 F. 


Fourth 


above, 


(4t} 
jurisdiction over a 
on 
834. 


}.S.C. 


§1343(3) jurisdiction 


Supp. 


Circuit decided 


f the question reserved in 


however, the Cou 


decision on the 
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After discussing 


§1983 and 28 


jurisdiction by 


Court rejected 


and 839-842,holding 
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pointed 
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federal law 
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cognizable under 


Id., at 843-844. 
islative His 


Demonstrates 
Section 1 


tion of rigf.ts secured 


counterpart, 28 U.S 


diction over actions se =} 10 igahnts secured 


by the Constitution or “any Act OF © 1g providing for 


rights.’ Even absent plain s'clain hat 3 isdiction 


s protec 
so narrowly construed 
wholly on an inconsistency 
law. Proper construction oO! the language and 
history of both § § ) would confer 
jurisdiction to consider 


deprivation under “color” 


e 


} 


lal 


eS nracent inetanrial” 
= 32 =~ 
merely on a Te jleral statute. 
Thi ‘ourt has previously; eized upon t 
in language betwee! Lys and §1343(3) ¢t li 
jiction unaer « .§.C. §1343(3) not t | l 
for deprivat t f rignt ecured | ederal 
nl t §19 t I for deprivatio! ri 
by federal laws providing tor equal rig ‘ 
hapiro, 416 F.2d 246, 24 (2 + oo 
114 F.2d 170, 17 fo Be. 1969); A 
tichardson, 473 F.2d 1090, 1101 (26... © bn 
§§1983 and 1 43(3 sriginated int ; 
f 1871, entitled "An Act t nforce the Prov 
Fourteenth nent to the Constitutl Ff t 
ind for Other Purposes." The 1871 t id 1 
ibstantive rights, but rather crea ed an enf 
to secure the rights ana rotectior juarante 
nt. wording of the predecé r 
1343 ( were contained in a singié ect n, § 
ACT « Both district rourt und circult urt 
current jurisdiction over §l of the 187 sivl 
In 1875 Congress reviseca and consolidat 
terming the result the "Revised stat tes,” 7% 
was to law, rather than idd new }{ 
Jelete existing ones. 2 Cong. Kec. 29 (1873 
646-50, 825-58 (1874). Un jer the revi n §1 


became 26 U.S.C. 
Section 1343(3)'s 


ing jurisdiction 


providing for equal rights" while §563(12) did not, but 


both 


sections were cross-referenced to 26 U.S.C. §1979. No reason 


for the addition of the words “providing for equal righ 
has ever been articulated. Howevei, the cross-referenc 
demonstrate Congress's intent to g? 50th district cou 
and circuit courts concurrent jurisdiction over all §19 


(later §1983) actions. This argument is reinforced by 


merger of circuit court and district court jurisdiction 


es" 


es 


rts 


79 


the 


c PSL See, Blue, supra, at 837, where the Court held: 


Even though there was this difference in the 
language of the two jurisdictional sections, 
with the district court section being "identi 
with the substantive provision and with the 
circuit court section including the additiona 
phrase “providing for equal rights," 
no indication that, by such difference, with 
one jurisdictional statute referring to 
“civil rights" and the other to "equal rights 
the Congress intended to make the jurisdictio 
in either the district of the circuit court 
over an action under §1983 any less than the 
full scope of the substantive provisior 

a itself and it perceived, it would seem, no 
difference in the actual application of ne 
two jurisdictional sections, so far as §1983 

‘ was concerned. This conclusion is confirmed 
by the manner in which the Reviser arranged 
and cross-referenced the several substantive 
and jurisdictional provisions in thie. L875 
revision. 


there is 


In 1911, Congress abolished the circuit courts, and ret 
jurisdiction to the district courts, while retaining th 
phrase “providing for equal rights." 

There is nowhere any clear Congressional intent to 


§1343(3) jurisdiction to "equal rights" cases. To the 


when the different wording appeared in the revised stat 


cal" 


1 

Peat 

n 

urned 

e 
limit 


contrary 


utes 


of 1911, the Special Joint Committee on Revision and Codifica- 


tion discussed the predecessor of §1343(3), wnich used 


f 


present wording, in the fol lowing way: 


Rs 
This paragraph merges the jurisdiction now 
vested in the district courts by paragraph 
12 of section 563, and in the circuit courts 
by paragraph 16 of section 629, and vests it in 
the district courts. 
[Ss Rep, No. 388, 6ist. Cong..2d. Sess... pt. L, 
at TS) (290). 


The Committee added: 


The changes proposed by the bill are generally 
of form rather than substance. Where the sub- 
stance of the laws would appear to be changed 
it is generally because of the reorganization 
and consolidation of the laws. 


Id. 
obvious, therefore, that Congress intended the district 
to retain the jurisdiction over §1983 actions that 
was originally given, without limitation, by the Civil Rights 
of LS7i. See, Blue, supra, at 838,where the Court held: 


And this, in our opinion, is the proper method 

of construing the term “equal rights" in this 

1875 statement of the jurisdiction of the circuit 
courts -- not so much as a term limiting the scope 
of the statute but rather as a term intended to 
spread the jurisdictional umbrella of the federal 
courts over any actions authorized under statutes 
enacted to give effect to the Fourteenth Amend- 
ment, including specifically §1983. 


Any other position would be illogical. 
jurisdiction to plaintiffs would be to hold that Congress spec 
fically intended to create a federal cause of action while 


providing no jurisdictional forum. This view is 


the commentators. See, Herzer, Federal Jurisdiction Over 


Statutorily-Based Welfare Claims, 6 Harv. Civ. 


Lib. L. Rev. 1 (1970); Cover, Establishing I 


diction in Actions Brought to Vindicate Statutory (Fed 


Clearinghouse Rev. 5 (Feb.-Mar. 1969); Note, Section 


i A Civil Remedy for the Protection of Federal Rights, 


39 N.Y.U.L. Rev. 839 (1964); Note, Federal Jurisdiction Ové 


Challenges to State Welfare Programs, 72 Colum. 


1404 (1972); LaFrance, Federal Litigation for the 


Avie. State Un... LF (W972) 


The Supreme Court agrees Ir ynch v Household 


Corp., 405 U. 


of the Civil Rights Act of l, the predecessor 


§§1983 and 134 3), and concluded: 
Despite the different wording of 
and jurisdictional provisions, 
claim alleges constitutional v1 
(3) provides jurisdiction and both sections 
construed identically. 


Lynch, supra, at Sas fists 

in Lynch further held that 

The Congress that enacted the predecessor of 
§§1983 and 1343(3) seems clearly to have 
intended to provide a federal judicial forum 
for the redress of wrongful deprivations 
property by persons acting under color of 


law. 


Id., a 429. 


Plaintiffs in the instant case 
claim, to redress the deprivation by 
ing pursuant to state policy 

welfare benefits under the <¢ 


Their §198 action 


cognizable under 


ourt Has Eliminated the Personal 
y Right Distinction in Sec on 


The Supreme ¢ 
Right-Propert ; 
1983 Actions Brought Under 


In McCall v. Shapiro, 416 F.2d 


this Court rejected 


Hinder 28 U.S.C. § 43:04) A primary reason advanced by the 
McCall court was the limitation of 28 U.S.C. §1343 (3) juris- 


diction to unconstitutional infringement of individual rights. 


It is reasonably clear then that Section 1343 (3) 
and (4) dealing with statutes providing for 
"egual rights" and “civil rights" were aimed 

at questions of personal liberty rather than 
property matters, and that the latter are 
relegated to the general provisions of 28 U.S.C. 
§1331(a). 


McCall,supra, at 250. 


Since the claim to we fare benefits is grounded in the 
Social Security Act, no “nersonal" right is at stake, and the 
y ’ t 


) 


Ww 


application of the holding in McCall would bar §1343 ( 


jurisdiction to consider such claims. See,e.J-, Tichon v. 
Harder, 438 F.2d 139906 (2a Cir. LOrt) 


The Supreme Court eliminated the personal right-property 


Household Finance Corp., 405 


U.S. 538 (1972) revg., 318 F. Supp. Tk pe conn. LOTL); 
eS == »- 4 rt 
holding at 542: 
This Court has never adopted the distinction 
between personal liberties and proprietary 
rights as a guide to the contours of §1343 (3) 
jurisdiction. Today we expressly reject that 
distinction. 
Therefore, this Court's premise for its holding in McCall, 
supra, and its progeny, must now be questioned. 
vy. Harder, 438 F.2d 7 (24 Cie:, USTL). A suit to enforce 
claims to benefits provided by thi Social Security Act mus 
now be jurisdictionally equated with a suit to enforce 


ndividual rights. 


A suit such as the instant one, aimed at ecuring for 


for plaintiffs and their cla: benefits t which they are 


entitled 
missed for 
because th 


(3) gives tl 


[aimed deprivation of 


for 


Supra, anda 

whether r not the Social 
equal rights or civil rights 
supra, at 

Laws 
privileges t 
are deprived 
law < ig! f action 
by § Plaintiffs in this action have 
a cause of s is authorized by 

Court Has p itly Encouraged 


;ation of Actions in Federal Courts to 


orily Guaranteed 


the Court 


. . . While we view with concern the »scalating 
involvement of federal courts in this highly 
complicated area of welfare bene 

should be formally placed under 

vision of HEW, at least in 

we find not the 


Congress meant o deprive feder 


- 38 - 


onal jurisdiction to hear and 
questions in this field 


oie) rT . 3/41 QAC 
Koota, 39 U.S. Z4l, €48 


2ral judicial power, 
upon all levels of the 
t jive due respect to a suitor's 
al forum for the hearing and 
of ae federal constitutional claims. 
2scape from that duty is not permissible 
state courts have the solemn 
equally with the federal courts, 
iforce, and protect every 
by the Constitution of 


he Supreme Court 
assumption 
supra. 
Supreme Court has not discouraged§1343 


cases is crucial, for without such 
recipients would be left w ithout a forum. 
ives the Secretar 
power to hold a conform ity hearing to determine 
are department's practices conform to federai law. How- 
, welfare recipients have no standing to initiate con- 
formity hearings, although they may participate in hearing: 


nitiate by HEW. 42 U. > §604; 5 CL PeRs S82h3, 23 (2) 


213.25(a); see also, N.W.R.C Finch, 429 F.2d 725 


In Rosado v. Wyman, 
courts to assume jurisdiction 
since welfare recipients could not obtain an administ1 
ruling from HEW or participate in HEW's review proces 
Plaintiffs argue that this Court should 


jurisdiction over welfare cases when there is slaim tha 


state statute or regulation conflicts with the Social 


Security Act in 
federal co 
Welfare pr 

in the Social 
purposes. 
such 


In 


case 


. Remillard, 


violation 


Security 


Sy 


1] 
A 


light 


lation 


Supre 


of Congressio 


Act, rather 


there must 
and the 


iim 


supra, 
aida 


clear 
intended to 


state . 


Finally, a Supremacy Clause claim mus 


substantiality 


as 


Sections I and II 


satisfy 
the instant 


case, 


§1343(3). 


Congressional 

superset 
Schwartz V. 
must 
E 
requirements. 


jurisdiction must be 


intent 


e the exercise 


Texas, 


any other const 


Pd 


this brief. 


of 


Where 


Not 


macy Clause. 


nal 


tha 


meet the 
tutional 


every act 


the tests 


found under 


E. The 


Wettekes 


District Has Jurisd 


§1343 ( 


Court 
3) to Consider 


f 
+} 


Appellants 


iction 


Under 
' 


28 


which Are Not Insubstantial. 


Claims 


Clause 


Supremacy 


As with more traditional constitutional c 


predicated upon the Supremacy Clause must stantial” to 


confer ion pursuant 


Wel ls 


F.2d Sa Eada 


applied doctrine snunciated 11 


supra, in claiming 


SEU Sle SLSei. Following determination 


claims were not rendered scapably frivolous 


Court decision in United States v. Kras, the action was 


remanded to the district court with instructions to request the 
convening of a three-judge court. Wells, supra, slip of inion, 


at 1418. 


=) 
a 
c+ 


The same tests of insubstantiality which govern app 
Fourteenth Amendment claims, and which were applied to the 
action brought under 28 U.S.C. §1341 in Wells, supra, must also 
be extended to appellants' supremacy clause claims herein 
Appellants have alleged that Connecticut's redetermination 
policy violates provisions of the Social Security Act and 
regulations issued pursuant thereto. Existing case law 


neither confirms nor refutes appellants’ Supremacy Clause claims, 


nor can these claims be considered “essentially fict Ltious,” 


“obviously frivilous," or “wholly insubstantial." The follow- 


ing examination of each of appellants' Supremacy Clause claims 


supports their contention that these claims are not insubstan- 


tial vnder the tests in Goosby, supra, and Hagans, supra. 


1. Appellees' 


redetermination pol icy 
—_ — os - th. 


requiring a face-to-face interview 


every six months violates sections 


406 (b) (1) and (2) and 402 (a) (10) © 
of the Social Security Act. 


In Count One of the Complaint, appellants alleged that 
appellees' redetermination policy violates the Social Security 
Act's prohibitions on grant restriction and requirements that 
aid be provided with reasonable promptness. Federal regula- 


tions issued pursuant to the Social Security Act require that 


Standards and methods [for redetermination 
of eligibility be] consistent with the 
objectives of the programs, vice ye vs 

-he rights of individuals under the 


Pub 


=~ + 
at 


grant in 


expend 


appearance once y six months in a desi jnated 

office for a personal interview. For appellants 

they represent, this appearance necessitates a regular 
expenditure for travel and/or child-care costs which are not 
reflected in their assistance grant. Moreover, 


tion on. 1 i sllants' use of their assi 


lates other requirements of the Social 


mandate consistent and equitable eligibility con Jitions. 


Q 
6 


R. §233.20(a) (iv), (a) (vil), and (a) (viii). The 


consequence of appellees'redetermination policy is the 


termination of assistance to appellants 


represent. 


A close reading of 45 Poe §§206 and 233.10 makes it 
clear that Ss y to redeterminations of 
continuing eligibility as well as to the determination 
of initial eligibility. 


in Count One 
violates 


curity Act 2 U.S.C. §602(a) (10), which provides that 


requirement -edetermination procedures must not 


re- 


less fre- 


6 montns 


C tandard 
etermining 
ing assistance." 


appellees' redetermination 


ee te '-: ; 
time guidel (A, 20)» 


clearly req ssistance: 


reasonable promptness 1n furnishing aid to extend 


corrollary erminations, 


directly contradict 
(111). 
y not 


substantial The exact ssues raised i hese Supremacy 


Clause claims have not been previously foreclosed from con- 


ration Supreme Court nor have they been rendered 


bly" frivolous. Goosby, supra. 


=scapibly 


-ion pt olicy 
of 


an the 


soeatati ions a eaartaa ed thereunder 


f 
= 
f 


mandé te st atewide uniformity y- 


Section 402(a) (1) of the Social Securit' 
§602(a) (1),and regulations promulgated thereunder 


require that a State Plan for assistance be in 


political subdivisions of the é the state 
standards 

be uniform 

differences in the 

needy individuals. 


and 206.10(a); 


Administration, 


Appellants 
yn violates these provisions 
quiring state-wide uniformity by 1 providing adequate 
offices for redetermination interview: nd by creating 
situetion where the benefits of the AFDC program are not 


equally available to all ell > persons 


Appellees asserted that ; redetermination policy 


provisions were enacted in the interest of 
efficiency and followed federal guidelines 
§206.10(a). In addition, they contend that 
redetermination interview at 


in response t } ; directives to seduce error rates. 


These requirements have been fully set forth in 38 Fed. Reg. 


8743 (Apri 973) as modified by 39 Fed. Reg. 37195, 


(October 1 2st. shing final regulations for the 
"Quality Control System . F Financial Participat 
in Erroneous 
§§205.40 and 205.41 
The appellants contend thi the appellees have improperly 
equated "Redetermination f Eligibility" and "Qualit\ Control” 


requirements in a me hich has resulted in inequitable 


dards of administration. The hardships imposed upon ¢t he 


set in the complaint 
affidavits. (A.2-3, 6-12). The monetary differential is 
1g most obvio. _sement of inequitable treatment. The 
absence of accessib public transportation, child-care 
facilities, and accessible district offices cannot be so 
easily disregarded in vie the Social Security Act's pur- 
pose to assist needy dependent children The uniformity pro- 
visions become meaningless ey are not viewed in this 
context. The regulations ited above thus contemplate that 
public assistance plans must be characterized by statewide 
uniformity so that all recipients will receive the same treat- 
ment at the hands of the public assistance system regardless 


of their place of residence E Rothstein v. Wyman, 303 


1969), vacated and remanded, 


\ 


398 ULS. 275 (i970), 336 F.Supp. 3 (S.D.N.Y¥. 
Pk 


1970); Boddie v. Wyman, 434 F.2d 1207, 1211-1212 (2d c.r. 1970). 


mee Se 


Moreover, it is apparent that the appellees’ attempts to 
place the burden of reducing errors on the appellants through 


this redetermination policy directly contradicts Manuals issued 


HEW, entitled Qua’ity Control in AFDC (Social and Rehabili- 


tation Service No. 74-04010, Revised Jan. 1974). The Manuals 
clearly define quality control as the management process de- 


signed to identify and reduce erro! through statewide sample 


' 


‘Objectives and Adminis- 


of cases. See,Section l, entitled 


tration,” at lL. (emphasis supplied). 
Personal interviews of clients 

those cases included in the sample. 

the interview will be held in the home, but 


request that it be 


corrective 

personal interviews 

"Decision Making Proces 
The appella..ts' 

procedures are in 

be found invalid 

viewed as 

The conc 

equal treatment 

Security Act 

promulgated by 


Nor have p- 


closed consider 


In Dublino v. N Yo 


9 90 (W.I 
issue of st »-wide uniformity 
quirement of tne New York 
s requirement 
amount of 
penses 
appeal, the 
the lower court' 
emptive over state law 
for further consideration of 
Court, by 


claims in Dublino, avoided determination 


of statewide operation within 


Security Act. 


’ 
. 5 . ao) , y 7 , . y va! } } y 
in nceilusion, tne ippeilants mtenda tnat tnel! 
Suprema Clause claims present "substantial" c tituti i 
yuestions and that §1343(3) irisdiction should bec ferred 
to consider these issues. 
eo THE DISTRICT COURT HAS JURISDICTION OVER APPELLANTS 
CLAIMS OF SOCIAL SECURITY ACT IOLATIONS UNDI 
9 rT Cc ~ ‘ A \ 
26: UsS.G 1343(4). 
28 ~8.€C. SIS43(4) provia in part: 
li octr ~ - ~ ec “ha } , - ‘ P ] 
district ourts shall have original 
Jurisdiction of any civil action authorized 
by law to be commenced hy any person... . 
A + ~ \ Tt a al TY . ~ ~ . , 71% 
(4) to recover damages or to secure equit- 


able or other relief under any Act ol 
Congress providing for the protection of! 


Civil right including the right to vote. 


Ya ~ + 7 — h 1 Aar a a - . ™ . F 
An action alleging that under color of state law ertain 


utes or regulations are being violated may tate 


NO 
Fo! 


cause of action under 4 1.S.C. §1983, and thus confer 


jurisdiction under §1343(4), even absent allegation yf 


mployment 
surt reé ] 
f Gree! 
a’ 
be made to respond in damages not only [for 
violations of rights conferred by federa! j 
equal civil rights laws, but for violation 
of other federal constitutional and statutor 
rights as well. 
Gomez, supra, at 579, citing Peacock (empna 
pplied) > 
Garson, 430 F.2d 430, 438 (5th Cir. 1970), the 
reiterated its previous holding that "§1983 1 im * t 


, of Congress providing for the protection of civil rights, 


including the right to vote’. 


In the instant case, the appellants have met the 
jurisdictional test by alleging that the appellees are 
ing “under color of state law" to deny plaintiffs 
to: assistance without restrictions on the use 
assistance granted with reasonable promptness 
assistance plan assure state-wide uniformity of treatment of 
equally needy eligible persons. 

Several federal ccurts have already found § 
jurisdiction in §1983 actions which claim statutory violations. 
In Giguere v. Affleck, 370 F.Supp. 154 (D.2.1I. 1974).,. the 
plaintiffs, as Gomez, supra, were attempting through 
judicial remedies secure for themselves the fundamentals 

f human dignity, 1-@€e, the same right to be free from hunger 

and malnutrition at issue in the instant case. Chief Judge 
Pettine reasoned that: 


[A] marrower approach to the scope of federal 


civil rights jurisdiction might leave certain 
individuals without a federal forum in which 
to seek redress when, under color of state 
law, they are deprived of rigiucs aimed at 
securing basic human needs which the Congress 
in its wisdom had seen fit to protect. 
Giguere, supra, at 158. 


Although Giguere was not appea led, the same district 
found §1343(4) jurisdiction over an action against a state 
welfare director's denial of Social Security Act benefits 
in a welfare"flat grant" system. Roselli v. Affleck, 
Supp. 36 (D.R.I. 1974). The Court in Roselli relied on 

£ 


Giguere for its jurisdict ional finding, which was affirmed. 


Pee. «' Docket No. 74-1084 (1st Cir.Nec 31, 1974); see 


also, Biue ‘7. Craig, 595 F.2d 830 (4th Cir. 1974); Andersor 


v. Graham, 492 F.2d 986 (Sth Cir. 1973); Bass V.- Rockefeller, 


945, 949, n.5 (S.D.N.Y. 1S71)5 appeal dismissed 


F.2d 300 (2d Cir. 1971); Jones Vv. Alfred H. Mayer 


as moot, 464 


; 392 U.S. 409 (1968); McClellan v. Un:.versity Heights, Inc., 


pp 374 (D.R.J. 1972); Worrell v. Sterett, 1 CCH. Pov. 


2p., para. 1045.101 (D. Ind. 1970). 
T Court has, however, held to the contrary on the 


of §1343(4) jurisdiction. McCall v. Shapiro, supra; 


ig. 1973) 


Q 


473 F.2d 1090, 1101 (2d 


Aguayo V. Richardson, 


cert. denied, 410 iS. 92k MUST Si. In Blue v.- Craig, supra, 


the Fourth Circuit in reviewing the decision in McCall, stated 


at. G42zs 


The difficulty with the conclusion [in McCall] 
s that it overlooks the fact that, while 

the alleged illegality of the deprivation 

complained of finds its warrant in the Social 
Security Act, the actual cause of action is 
aranted not by the Social Security Act but 

1983, which is historically and textually 


by § 
a "civil rights" Act. 
Appellants, therefore, request this Court to review 


its decision in McCall, and find that jurisdiction exists 


under §1343(4) over their statutory claims. 


The Court should hold 
presents substantial constit 
court had jurisciction of 

and 29 U.S.C. §1343. 


should be reversed, and 


further proceedings. 
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